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IN THE MATTER OF THE APPLICATION OF ) DOCKET NO. T-01051B-99-0105
U S WEST COMMUNICATIONS, INC. A )
COLORADO CORPORATION, FOR A HEARING )
TO DETERMINE THE EARNINGS OF THE )
COMPANY, THE FAIR VALUE OF THE ) RESPONSE OF STAFF TO THE
COMPANY FOR RATEMAKING PURPOSES, )  JOINT MOTION OF AT&T AND
TO FIX A JUST AND REASONABLE RATEOF ) COX TO RECONSIDER
RETURN THEREON AND TO APPROVE RATE ) PROCEDURAL SCHEDULE
SCHEDULES DESIGNED TO DEVELOP SUCH )

)

RETURN.

L INTRODUCTION

On November 15, 2000, AT&T Communications of the Mountain States, Inc. (‘AT&T”) and
Cox Arizona Telcom, L.L.C. (“Cox”) filed a Joint Motion requesting reconsideration of the schedule
adopted in the Commission’s October 17, 2000 Procedural Order for evaluating the Qwest
Corporation (“Qwest”) rate case settlement with Staff. In their Motion, AT&T and Cox requested
postponement of the evidentiary hearing currently scheduled to commence on November 29, 2000.
Following is Staff’s response to the AT&T and Cox Motion.

IL. SUMMARY OF POSITION

Staff has worked very hard in this case to ensure that any settlement negotiations were open

to all parties and that all parties, including AT&T and Cox, were afforded a meaningful opportunity

to participate. Both Staff and Qwest are still willing to talk to parties and attempt to meet parties’

‘concerns to the extent possible. However, absent continued negotiations between the parties, Staff

believes that the substantive concerns raised by AT&T and Cox can best be addressed through the
evidentiary hearing process. Accordingly, Staff stands ready and able to comply with the current
procedural schedule. As far as the scheduling and due process issues raised by AT&T and Cox, Staff
believes they are best left to the sound discretion of the presiding Administrative Law Judge, and

Staff will defer to the ALJ’s judgment on these issues.
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II. DISCUSSION

A. The Settlement Discussions Were Open and All Parties Were Given a
Meaningful Opportunity to Participate.

In their Motion, AT&T and Cox allege that the Settlement Agreement was not the product
of negotiations involving all interested parties and was not the subject of an open and deliberative
process. Motion at p. 2. The Joint Movants go on to state that “[a]ll parties other than Qwest and
Commission Staff — including the Residential Consumer Utility Office — were excluded from the
settlement negotiations.” Id. Staff strongly disagrees with these assertions.

While Staff and Qwest had several meetings to discuss a potential settlement before
including the other parties, the purpose of those meetings was to see if settlement was even possible
between the Staff and Qwest. Staff believed it would be counterproductive to include all parties
before knowing whether it and the Company would even be able to come to agreement. As soon as
it appeared settlement was possible between Staff and the Company, however, Staff had its
Consultants draw up Principles of Settlement and an outline of the proposed Price Cap Plan
parameters. The Principles of Settlement and accompanying Price Cap Plan parameters were then
distributed to all of the parties.

The following week Staff invited all of the parties in to discuss the Settlement Principles and
Price Cap Plan proposal with Staff, its Consultants and Qwest. Both Cox and AT&T met with Staff
and Qwest that week to go over the plan and express their concerns. Throughout this whole process,
Staff made it abundantly clear to the parties, that both Staff and Qwest were willing to sit down and
talk and negotiate new terms and conditions and/or modifications to existing terms and conditions,
to meet their concerns and ensure meaningful participation.

Indeed, additional terms and conditions were added, and existing provisions were modified,
as a result of the initial meetings with the parties. The Communications Workers of America signed
on to the Settlement Agreement after the meetings; and agreement has just been reached between
Qwest and another party which will soon be filed as an addendum to the Settlement Agreement.

Staff also followed up with the parties after the initial meetings and requested a list of their

concerns or recommended changes in writing. Staff received written concerns from several parties
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including Cox and AT&T. As a result of those written concerns, Staff and Qwest incorporated yet
additional modifications, terms and conditions into the Settlement Agreement and proposed Price
Cap Plan.

The Settlement Agreement and proposed Price Cap Plan were docketed on October 20, 2000,
at which time both documents became available to the public at large for inspection. Staff continued
to encourage parties to enter into discussions with it and Qwest to see if agreement could be reached.
Staff and Qwest remain willing to meet and talk to parties, including AT&T and Cox, about their
concerns. In short, Staff has worked very hard to ensure that the settlement negotiations in this case
were open and that all parties were afforded a meaningful opportunity to participate, as has the
Hearing Division. The procedural schedule in this case was established over a month ago along with
an aggressive discovery schedule which required one (1) day turn-around on all discovery requests
related to the Settlement Agreement. Nonetheless, there has been very little discovery submitted to
Staff or Qwest on the proposed Settlement.

It was never Staff’s intent to conduct its negotiations in a manner that thwarted the
opportunity for effective participation by any party or the public. Indeed, one of Staff’s paramount
concerns throughout this whole process has been to ensure that it is an open process and that all
parties have a meaningful opportunity to participate in the settlement discussions. Staff has gone out
of its way to make sure that all parties’ concerns were heard.

Contrary to what is alleged, Staff is not trying to rush anything through the Commission
before it has been subject to full scrutiny and participation by all interested parties. Price cap
regulation is a major change of direction for the telecommunications industry in Arizona and Staff
believes that all parties should have a full and fair opportunity to provide input on any form of
alternative regulation adopted. The form of price cap regulation included in the Settlement
Agreement is quite similar to the recommendations of Staff witness Shooshan in Direct Tesﬁmony,
which have been fully documented in the record in this proceeding so as to afford all parties the
opportunity to fully address alternative regulation issues. AT&T and Cox are very important
participants in Arizona’s telecommunications markets and in many Commission proceedings are

helping to shape Arizona’s telecommunications market into a level competitive playing field. The
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Staff takes their concerns very seriously and is not in any way attempting to thwart their ability to
effectively participate as alleged. The Staff and Qwest are still willing to negotiate with AT&T and
Cox to see if their concerns can be met, but barring that, Staff believes that the process already put
in place by the Hearing Division, including an evidentiary hearing on the Settlement Agreement, will
best afford AT&T and Cox as well as other interested parties, a full and fair opportunity for input

on the Agreement.

B. Absent Continued Negotiation Between the Parties, the Specific Issues Raised
by AT&T and Cox Would be Best Addressed through the Evidentiary Hearing
Process. '

Absent continued negotiations between the parties, to see if agreement can be reached or if
AT&T and Cox’s concerns can be met, Staff believes the current schedule can be adhered to and that
many of the concerns raised by AT&T and Cox related to the Agreement’s compliance with the
Competitive Telecommunications Service Rules and the agreed upon Revenue Requirement, can be
effectively addressed through the evidentiary hearing process. The evidehtiary hearing process will
also allow all parties an opportunity to subject the Agreement to intense public scrutiny and
examination, and should address any lingering concerns that the process is not open or that the
parties and the public are being excluded from the process.

Some of AT&T and Cox’s comments regarding the Agreement’s compliance with Rule 1108
appear to be the product of a misunderstanding of the Settlement Agreement’s provisions. Contrary
to the assertions of both AT&T and Cox, Rule 1108 remains generally applicable to Qwest, despite
the Settlement Agreement. Qwest cannot move individual services from Basket 1 to Basket 3
without meeting the Rule 1108 requirement. |

There are only two exceptions to this rule. One of the exceptions allows Qwest to place new
services into Basket 3. Under the second exception, Qwest can combine Basket 1 and Basket 3
services and place the packages into Basket 3 without complying with Rule 1108 requirements.
However, each package must impute the retail price of R1 service if included in the package and the
Total Service Long Run Incremental Cost (“TSLRIC”) of any other services included. As far as
AT&T and Cox’s concern about the plan’s six month review period for competitive classification

not being applicable to them, and therefore discriminatory, Staff would only point out that this
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appears to be a red herring since all of AT&T and Cox’s services are already classified as
competitive making the review period generally inapplicable to them.

As far as the revenue requirement, there is nothing arbitrary about a vigorously negotiated
compromise of the revenue requirement that is not accompanied with detailed issue-by-issue findings
in favor of specific parties on each of the myriad of adjustments proposed in this case. AT&T and
Cox have been afforded the opportunity to fully present their revenue requirement evidence in
opposition to the Settlement Agreement and modification of the existing procedural schedule would
not change this opportunity.

IV. CONCLUSION

Staff at all times took steps to ensure that the settlement process was open and that all parties
had a meaningful opportunity to participate. Absent continued negotiations, Staff believes that the
substantive concerns raised by AT&T and Cox can be best resolved through the evidentiary hearing
process. As for the scheduling and/or due process issues raised by AT&T and Cox, Staff believes
these matters are best left to the sound discretion of the presiding Administrative Law Judge.

RESPECTFULLY SUBMITTED this 21st day of November, 2000.

Christopher C. Kempley
Attorneys, Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Telephone:  (602) 542-6022
Facsimile:  (602) 542-4870
e-mail: maureenscott(@cc.state.az.us
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The ORIGINAL and fifteen Copies of the
foregoing were filed this 21st day of November,
2000 with:

Docket Control

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

COPIES of the foregoing were mailed hand-
delivered this 21st day of November, 2000 to:

Timothy Berg

Theresa Dwyer

FENNEMORE CRAIG

3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

Scott S. Waketield

RUCO

2828 North Central Avenue Suite, 1200
Phoenix, AZ 85004-1022

Darren S. Weingard

Natalie D. Wales

Sprint Communications Company L.P.
1850 Gateway Drive, 7th Floor

San Mateo, CA 94404-2467

Steven J. Dufty

RIDGE & ISAACSON, P.C.

3101 North Central Avenue, Suite 432
Phoenix, AZ 85012

Raymond S. Heyman

Randall H. Warner

ROSHKA HEYMAN & De WULF PLC
Two Arizona Center

400 North 5th Street, Suite 1000
Phoenix, AZ 85004

Peter Q. Nyce Jr.

Regulatory Law Office

U.S. Army Legal Services Agency
Department of the Army

901 North Stuart Street, Suite 700
Arlington, VA 22203-1837

Richard Lee

SNAVELY, KING, MAJOROS,
O'CONNOR & LEE, INC.

1220 L Street N.W., Suite 410
Washington, D.C. 20005

Thomas H. Campbell
LEWIS and ROCA

40 North Central Avenue
Phoenix, AZ 85004

Thomas F. Dixon

MCI WORLDCOM

707 17th Street, Suite 3900
Denver, CO 80202

Richard S. Wolters

AT&T

1875 Lawrence Street, Suite 1575
Denver, CO 80202

Patricia VanMidde

AT&T

111 West Monroe St., Suite 1201
Phoenix, AZ 85004

Diane Bacon

Communications Workers of America
5818 North 7th Street, Suite 206
Phoenix, AZ 85014-5811

Craig Marks

Citizens Utilities Company

2901 North Central Avenue, Suite 1660
Phoenix, AZ 85012

J.E. & B. V. McGillivray
300 South McCormick
Prescott, AZ 86303

Jeffrey W. Crockett
SNELL & WILMER
One Arizona Center
Phoenix, AZ 85004-0001
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Michael Patten

BROWN & BAIN, P.A.

2901 North Central Avenue, Suite 2000
P.O. Box 400

Phoenix, AZ 85001-0400

Douglas Hsiao
Ryhthms Links, Inc.
6933 Revere Parkway
Englewood, CO 80112

Jim Scheltema

BLUMENFELD & COHEN

1625 Massachusetts Ave., N.W., Suite 300
Washington, D.C. 20036

Albert Sterman

Arizona Consumers Council
2849 East 8th Street
Tucson, AZ 85716

Martin A. Aronson

William D. Cleaveland
MORRILL & ARONSON, P.L.C.
One East Camelback, Suite 340
Phoenix, AZ 85012-1648

By: A’Y\Mucw 0. ailnes,

\SHARED\LEGAL\MAIN\MAUREEN\PLEADING\99-105\99405RTJM.doc

Joan S. Burke
OSBORN MALEDON, P.A.

2929 N Central Avenue, Suite 2100

Phoenix, AZ 85012

Mark N. Rogers

Excell Agent Services L.L.C.
2175 W. 14th Street

Tempe, AZ 85281

Jon Poston
6733 E. Dale Lane
Cave Creek, AZ 85331

Chuck Turner

Town of Gila Bend

P.O. Box A

644 W. Pima Street

Gila Bend, AZ 85337-0019

Mary E. Steele, Esq.

Davis Wright Tremaine, LLP
2600 Century Square

1505 4" Avenue

Seattle, WA 98101-1688




